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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    We r evi ew t he r ecommendat i on of  t he 

r ef er ee,  James C.  Bol l ,  Jr . ,  t hat  At t or ney Sher man War d 

Hackbar t h be publ i c l y r epr i manded f or  pr of essi onal  mi sconduct .  

That  mi sconduct  consi st s of  f ai l i ng t o act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent ,  f ai l i ng t o 

adequat el y communi cat e wi t h a c l i ent ,  f ai l i ng t o r et ur n an 

advance payment  of  a f ee t hat  he had not  ear ned,  and f ai l i ng t o 

r espond t o t he OLR' s i nvest i gat i ve r equest s.   The r ef er ee al so 

r ecommended t hat  At t or ney Hackbar t h be r equi r ed t o pay t he cost s 
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of  t he pr oceedi ng,  whi ch t ot al  $436. 56 as of  Oct ober  15,  2012.   

The r ef er ee f ur t her  r ecommended t hat  At t or ney Hackbar t h be 

r equi r ed t o make r est i t ut i on t o t he Wi sconsi n Lawyer s '  Fund f or  

Cl i ent  Pr ot ect i on ( t he Fund)  i n t he amount  of  $1, 000.    

¶2 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw.   We agr ee wi t h t he r ef er ee' s concl usi on t hat  

At t or ney Hackbar t h' s pr of essi onal  mi sconduct  war r ant s a publ i c 

r epr i mand.  We f ur t her  or der  t hat  At t or ney Hackbar t h make 

r est i t ut i on t o t he Fund as descr i bed bel ow,  and t hat  he pay t he 

f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.  

¶3 At t or ney Hackbar t h was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 2005.   The most  r ecent  addr ess he has on f i l e wi t h 

t he St at e Bar  of  Wi sconsi n i s i n Madi son,  Wi sconsi n.   On 

Oct ober  27,  2010,  t hi s cour t  suspended At t or ney Hackbar t h' s 

Wi sconsi n l aw l i cense f or  hi s f ai l ur e t o cooper at e wi t h t he OLR 

i nvest i gat i on of  t hi s mat t er .   Hi s l i cense al so was 

admi ni st r at i vel y suspended i n June 2010 f or  hi s f ai l ur e t o 

compl y wi t h mandat or y cont i nui ng l egal  educat i on r epor t i ng 

r equi r ement s,  and i n Oct ober  2010 f or  hi s f ai l ur e t o pay bar  

dues and assessment s and hi s f ai l ur e t o f i l e t he r equi r ed t r ust  

account  cer t i f i cat i on.   Hi s l i cense r emai ns admi ni st r at i vel y 

suspended.    

¶4 At t or ney Hackbar t h di d not  answer  or  ot her wi se appear  

i n t hi s di sci pl i nar y pr oceedi ng,  and t he r ef er ee made f i ndi ngs 

of  f act  and concl usi ons of  l aw i n r esponse t o t he OLR' s mot i on 

f or  def aul t  j udgment .  
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¶5 The OLR' s compl ai nt  al l eged t hat  i n l at e August  or  

ear l y Sept ember  2009,  HJ Li quor s,  LLC hi r ed At t or ney Hackbar t h 

t o r epr esent  i t  i n t he acqui s i t i on of  anot her  busi ness.   HJ 

Li quor s made i t  c l ear  t o At t or ney Hackbar t h t hat  t i me was of  t he 

essence,  as i t  expect ed t o oper at e t he new busi ness i n Oct ober  

2009.   HJ Li quor s pai d At t or ney Hackbar t h $1, 000 as an advanced 

f ee.   

¶6 At t or ney Hackbar t h di d not  dr af t  any document s or  t ake 

ot her  act i ons t o r epr esent  HJ Li quor s i n t he acqui s i t i on.   He 

al so f ai l ed t o r espond t o numer ous e- mai l s and t el ephone cal l s 

f r om HJ Li quor s '  pr i nci pal s.   

¶7 On Oct ober  6,  2009,  HJ Li quor s t er mi nat ed At t or ney 

Hackbar t h' s r epr esent at i on and demanded a r ef und of  t he $1, 000 

advanced f ee.   At t or ney Hackbar t h di d not  r ef und any por t i on of  

t he $1, 000 advanced f ee.   

¶8 On Oct ober  16,  2009,  HJ Li quor s f i l ed a gr i evance 

agai nst  At t or ney Hackbar t h wi t h t he OLR.   

¶9 On November  9,  2009,  At t or ney Hackbar t h agr eed t o 

pr ovi de i nf or mat i on r egar di ng HJ Li quor s '  gr i evance t o t he OLR.   

He f ai l ed t o do so.    

¶10 On Januar y 14,  2010,  t he OLR not i f i ed At t or ney 

Hackbar t h t hat  i t  was i nvest i gat i ng HJ Li quor s '  gr i evance and 

r equi r ed At t or ney Hackbar t h' s r esponse t o t he gr i evance no l at er  

t han Febr uar y 8,  2010.   At t or ney Hackbar t h di d not  r espond.   

¶11 On Mar ch 23,  2010,  t he OLR sent  At t or ney Hackbar t h a 

second r equest  by r egul ar  and cer t i f i ed mai l ,  r equi r i ng a 

r esponse t o t he gr i evance by Apr i l  15,  2010.   The OLR' s 
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cer t i f i ed l et t er  was del i ver ed on or  ar ound Mar ch 24,  2010.   

At t or ney Hackbar t h di d not  r espond.   

¶12 On Jul y 13,  2010,  t he OLR wr ot e At t or ney Hackbar t h a 

t hi r d l et t er  i n t he HJ Li quor s mat t er ,  r equi r i ng At t or ney 

Hackbar t h' s r esponse no l at er  t han seven days f r om when i t  was 

ser ved upon hi m.   On August  3,  2010,  At t or ney Hackbar t h was 

per sonal l y ser ved wi t h t he OLR' s Jul y 13,  2010 l et t er ,  al ong 

wi t h t he OLR' s Januar y 14 and Mar ch 23,  2010 l et t er s.   At t or ney 

Hackbar t h di d not  r espond.   

¶13 I n Sept ember  2010 t hi s cour t  or der ed At t or ney 

Hackbar t h t o show cause why hi s Wi sconsi n l aw l i cense shoul d not  

be suspended f or  hi s f ai l ur e t o cooper at e i n t he OLR' s 

i nvest i gat i on of  t he HJ Li quor s mat t er .   At t or ney Hackbar t h di d 

not  r espond.   On Oct ober  27,  2010,  t hi s cour t  t empor ar i l y  

suspended At t or ney Hackbar t h' s Wi sconsi n l aw l i cense.    

¶14 The Fund subsequent l y r ei mbur sed HJ Li quor s $1, 000 f or  

t he advanced f ee i t  pai d t o At t or ney Hackbar t h.  

¶15 The r ef er ee hel d a t el ephone schedul i ng conf er ence on 

Jul y 31,  2012.   The r ef er ee had pr evi ousl y at t empt ed t o not i f y 

At t or ney Hackbar t h of  t he t i me and dat e of  t he schedul i ng 

conf er ence vi a a l et t er  sent  t o At t or ney Hackbar t h' s l ast  known 

addr ess on f i l e wi t h t he St at e Bar  of  Wi sconsi n,  and t o t wo 

ot her  addr esses——one i n Madi son,  Wi sconsi n,  and anot her  i n 

Mi l t on,  Wi sconsi n.   At t or ney Hackbar t h di d not  appear  at  t he 

schedul i ng conf er ence.  
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¶16 At  t he Jul y 31,  2012 schedul i ng conf er ence,  t he OLR 

moved f or  def aul t  j udgment .   The r ef er ee or al l y gr ant ed t he 

mot i on.    

¶17 On Sept ember  5,  2012,  t he r ef er ee f i l ed a r epor t  

maki ng f i ndi ngs of  f act ,  concl usi ons of  l aw,  and a 

r ecommendat i on f or  di sci pl i nar y sanct i ons agai nst  At t or ney 

Hackbar t h.   The r ef er ee r ecommended t hat  At t or ney Hackbar t h be 

decl ar ed i n def aul t .   The r ef er ee det er mi ned t hat  At t or ney 

Hackbar t h v i ol at ed SCR 20: 1. 31 by f ai l i ng t o advance t he 

i nt er est s of  HJ Li quor s i n i t s  busi ness acqui s i t i on at t empt .   

The r ef er ee f ur t her  det er mi ned t hat  At t or ney Hackbar t h v i ol at ed 

SCR 20: 1. 4( a) ( 2) ,  ( 3) ,  and ( 4) 2 and SCR 20: 1. 4( b) 3 by f ai l i ng t o 

communi cat e i n any way wi t h t he pr i nci pal s of  HJ Li quor s af t er  

r ecei pt  of  t he $1, 000 advanced f ee.   The r ef er ee f ur t her  

                                                 
1 SCR 20: 1. 3 st at es,  " A l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

2 SCR 20: 1. 4( a) ( 2) ,  ( 3) ,  and ( 4)  st at es as f ol l ows:  

 A l awyer  shal l :   .  .  .   

 ( 2)   r easonabl y consul t  wi t h t he c l i ent  about  t he 
means by whi ch t he cl i ent ' s  obj ect i ves ar e t o be 
accompl i shed;  

 ( 3)  keep t he cl i ent  r easonabl y i nf or med about  t he 
st at us of  t he mat t er ;   

 ( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by 
t he c l i ent  f or  i nf or mat i on;  .  .  .   

3 SCR 20: 1. 4( b)  st at es,  " A l awyer  shal l  expl ai n a mat t er  t o 
t he ext ent  r easonabl y necessar y t o per mi t  t he c l i ent  t o make 
i nf or med deci s i ons r egar di ng t he r epr esent at i on. "  
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det er mi ned t hat  At t or ney Hackbar t h v i ol at ed SCR 20: 1. 16( d) 4 by 

f ai l i ng t o r ef und t he $1, 000 advanced f ee pai d by or  on behal f  

of  HJ Li quor s when he f ai l ed t o per f or m any of  t he wor k f or  

whi ch he was hi r ed.   The r ef er ee f ur t her  det er mi ned t hat  

At t or ney Hackbar t h v i ol at ed SCR 22. 03( 2)  and ( 6) 5 v i a 
                                                 

4 SCR 20: 1. 16( d)  pr ovi des:  

 Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  

5 SCR 22. 03( 2)  and ( 6)  st at es:  

 ( 2)   Upon commenci ng an i nvest i gat i on,  t he 
di r ect or  shal l  not i f y t he r espondent  of  t he mat t er  
bei ng i nvest i gat ed unl ess i n t he opi ni on of  t he 
di r ect or  t he i nvest i gat i on of  t he mat t er  r equi r es 
ot her wi se.   The r espondent  shal l  f ul l y  and f ai r l y 
di scl ose al l  f act s and ci r cumst ances per t ai ni ng t o t he 
al l eged mi sconduct  wi t hi n 20 days af t er  bei ng ser ved 
by or di nar y mai l  a r equest  f or  a wr i t t en r esponse.   
The di r ect or  may al l ow addi t i onal  t i me t o r espond.   
Fol l owi ng r ecei pt  of  t he r esponse,  t he di r ect or  may 
conduct  f ur t her  i nvest i gat i on and may compel  t he 
r espondent  t o answer  quest i ons,  f ur ni sh document s,  and 
pr esent  any i nf or mat i on deemed r el evant  t o t he 
i nvest i gat i on.  

 .  .  .   

 ( 6)   I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  
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SCR 20: 8. 4( h) 6 by f ai l i ng t o r espond t o t he OLR' s Januar y 14,  

2010,  Mar ch 23,  2010,  or  Jul y 13,  2010 l et t er s.    

¶18 Based on t he det er mi nat i ons of  mi sconduct ,  t he r ef er ee 

r ecommended t hat  At t or ney Hackbar t h be publ i c l y r epr i manded.   

The r ef er ee al so r ecommended t hat  At t or ney Hackbar t h be or der ed 

t o r ei mbur se t he Fund i n t he amount  of  $1, 000 f or  t he payment  

t he Fund made t o HJ Li quor s due t o At t or ney Hackbar t h' s 

mi sconduct .  

¶19 The mat t er  i s now bef or e t hi s cour t  t o r evi ew t he 

r ef er ee' s r epor t  and r ecommendat i on.   No appeal  has been f i l ed,  

so t hi s mat t er  i s submi t t ed t o t he cour t  pur suant  t o 

SCR 22. 17( 2) . 7 

¶20 We wi l l  not  set  asi de t he r ef er ee' s f act  f i ndi ngs 

unl ess t hey ar e c l ear l y er r oneous.   I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  

740 N. W. 2d 125.   We r evi ew concl usi ons of  l aw de novo.   I d.   

Fi nal l y,  we det er mi ne t he appr opr i at e l evel  of  di sci pl i ne gi ven 

                                                 
6 SCR 20: 8. 4( h)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 

l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by 
SCR 21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  
SCR 22. 04( 1) ;  .  .  .  . "  

7 SCR 22. 17( 2)  pr ovi des as f ol l ows:  

 I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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t he par t i cul ar  f act s of  each case,  i ndependent  of  t he r ef er ee' s 

r ecommendat i on,  but  benef i t i ng f r om i t .   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.  

¶21 We adopt  t he f i ndi ngs of  f act  and concl usi ons of  l aw 

set  f or t h i n t he r ef er ee' s r epor t .   I n addi t i on,  we accept  t he 

r ef er ee' s r ecommended sanct i ons.   Because At t or ney Hackbar t h 

f ai l ed t o pr esent  a def ense despi t e bei ng gi ven mul t i pl e 

oppor t uni t i es t o do so,  we decl ar e hi m t o be i n def aul t .   We 

agr ee wi t h t he r ef er ee t hat  At t or ney Hackbar t h has engaged i n 

t he ser i ous mi sconduct  al l eged i n t he OLR' s compl ai nt ,  

war r ant i ng a publ i c r epr i mand.   We al so deem i t  appr opr i at e t o 

r equi r e At t or ney Hackbar t h t o make r est i t ut i on t o t he Fund i n 

t he amount  of  $1, 000.   Fi nal l y,  because t hi s case pr esent s no 

ext r aor di nar y c i r cumst ances,  we r equi r e At t or ney Hackbar t h t o 

pay t he f ul l  cost s of  t hi s mat t er .   See SCR 22. 24( 1m)  ( supr eme 

cour t ' s  gener al  pol i cy upon a f i ndi ng of  mi sconduct  i s t o i mpose 

al l  cost s upon t he r espondent  at t or ney) .  

¶22 I T I S ORDERED t hat  Sher man War d Hackbar t h i s publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .   At t or ney Hackbar t h 

i s r emi nded t hat  hi s l i cense t o pr act i ce l aw r emai ns 

admi ni st r at i vel y suspended.   Bef or e At t or ney Hackbar t h may 

pr act i ce l aw i n Wi sconsi n,  he must  pr ovi de evi dence t o t hi s 

cour t  t hat  he has sat i sf i ed hi s obl i gat i ons r el at i ng t o 

cont i nui ng l egal  educat i on r epor t i ng,  bar  dues and assessment s,  

and t r ust  account  cer t i f i cat i on,  see SCR 22. 28( 1) ,  or ,  

al t er nat i vel y,  t hat  he has obt ai ned wai ver s f r om t he Boar d of  
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Bar  Exami ner s of  hi s cont i nui ng l egal  educat i on r epor t i ng 

obl i gat i on and f r om t he St at e Bar  of  Wi sconsi n of  hi s bar  dues 

and assessment s and t r ust  account  cer t i f i cat i on obl i gat i ons.  

¶23 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Sher man War d Hackbar t h shal l  pay r est i t ut i on t o 

t he Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on i n t he amount  

of  $1, 000.  

¶24 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Sher man War d Hackbar t h shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.  

¶25 I T I S FURTHER ORDERED t hat  t he r est i t ut i on i s t o be 

compl et ed pr i or  t o payi ng cost s t o t he Of f i ce of  Lawyer  

Regul at i on.  

¶26 I T I S FURTHER ORDERED t hat  t he di r ect or  of  t he Of f i ce 

of  Lawyer  Regul at i on shal l  advi se t he cour t  i f  t her e has not  

been f ul l  compl i ance wi t h al l  condi t i ons of  t hi s or der .  
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